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TIMPUHITUIIN CTAJIOCTI CYZOBOI B/IAZIM B YMOBAX BIFHU TA IIOBOEHHOTI' O
BIJHOBJIEHHS: ITEHTU®IKAILIIA TA OBIPYHTYBAHHSA

Anorania. CraTTd TIpucBsueHa igeHTHdiKallii Ta OOIPYHTYBAaHHIO TPHHIUIIB CTaJIOCTi
CyJOBOi B/aZii B YMOBaxX ITOBHOMAcCIITaOHOI 30poiiHoi arpecii Ta TTOBOEHHOTO BiZIHOBJIEHHS.
AKTyaJbHICTb  JOCTI/DKEHHS 3yMOBJIeHa 6e3npeue,quTHHMH BUK/IMKaMH, $IKi IOCTanu Iiepej
CYZ0BOKO CHCTEMOK0 YKpaiHu niicsist 24 motoro 2022 poKy: pyHdHYBaHHS Cy/10BOI 1chpaCprKTypI/1
MacoBe IepeMillleHHs Cy/liB, Ka/jpoBa KpH3a Ta JedopMalliss HOpMaTUBHOTO TOJIS HaABBI/I‘-IaI/IHI/IMI/I
3ax0ZlaMy BOEHHOTO cTaHy. [ToHaz 72 cynoBi OyaiBsi 3a3Hamu (i3MUHUX MOLIKO/IKeHb, FOPUCIUKLIiFO
132 cygaiB OyJi0 repeiaHo iHIIIMM Cy/jaM, 1110 IOCTABUJIO TTifi CYMHIB caMy 3[aTHiCTb CYZI0BOI CHCTEMH
BUKOHYBAaTM CBOI KOHCTUTYLiMHI (yHKIii. MeTow pAocnipkeHHs € (OpMyJ/OBaHHS CHUCTEMU
TPUHLIUMIB, 10 BU3HAUAKOThb OHTOJIOTIYHE SAPO CYAOBOI Bagd — Ii 3[JaTHICTb 3a/MILIATHACS
(yHKIIiOHa/IbHOIO Ta MPAaBOBOKO HaBiTh 3a paJiMKanbHOI 3MiHM 30BHIllIHIX yMOB. MeTozomoris
JOC/TipKeHHsT 0a3yeThCsl Ha TIO€JHAHHI [lia/IeKTUYHOTO, TMOPiBHSABHO-TIPABOBOTO Ta CHCTEMHO-
CTPYKTYPHOTO MEeTO/iB, a TAKOX aHa/i3i HOpMaTUBHUX aKTiB, CyZ0BOI MPAaKTUKWA Ta Mi>KHaPOJHUX
CTaHZAPTiB, 30KpeMa peKoMeH/jallii BeHeljiaHcbKoi KoMicil, mpaktuku €CITJI Ta sokymeHTiB €C. Y
pe3yabTaTi JoC/IiKeHHs iIeHTU(PiKOBaHO IT'ITh TPUHLIUIIIB CTa/IOCTi CyI0BOI B/1a/Id: HEBIACTYMHICTh
TNPaBOBOTO 3aXMCTY, NpoOLieCcyanbHa IHyYKICTh 6e3 BTpaTH $KOCTi, MOpaJbHO-eTHYHa Oropa Ta
naniOTHqHI/Iﬁ BUMID, BI/IOBIZaNbHICTE Tlepes CYCITIBCTBOM i MDKHApOAHMMM CTaH/|apTaMH,
lHCTI/ITyLUI/IHa CTIMKIiCTb i TOTOBHICTh 10 pe)OpMyBaHHSI. [loBesieHO, 1[0 1ji IPUHLUIIA YTBOPIOIOTH
L[iiCHy MaTpuLf0, B SIKii KJaCUYHi 3acajy He3a/JeXXHOCTi Ta 0e3CTOPOHHOCTI [JOTIOBHIOKOTHCS
BUMOTramMH afaNTHUBHOCTI, MOpaJbHOI JIETITUMHOCTI Ta CHUHXPOHi3alil 3 MIKHapOgHUMU
craHzapTamMy. 3po0/ieHO BUCHOBOK, IO 3arporiOHOBaHa MaTpulsl € eheKTUBHUM iHCTPYMEHTOM
OLIIHKK Oy[b-KUX pedhopMaTOPChKUX pillleHb 3 TO3UIfil IX BigmoBiAHOCTI (yHZAMeHTaTBHUM
3acajiam Cy/IOBOi CTa/IOCTi Ta MOyKe OYTH BUKOPHCTaHA SIK Y HAYKOBOMY, TaK i B TIPAKTUYHOMY BUMIpi.

KnrouoBi c/10Ba: cyzioBa BJajia; CTasiCTh; TPUHIUIIM; BOEHHUW CTaH; CyZoBa pedopMa;
He3a/Ie)KHICTb CyJly; TIpaBOBUM 3axHUCT; TlepexifiHe TIpaBOCYA[s; IHCTUTYLIiliHA CTiMKiCTh;
TripoLiecyasibHa THYUKIiCTb.
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PRINCIPLES OF JUDICIAL POWER SUSTAINABILITY IN WARTIME AND POST-
WAR RECOVERY: IDENTIFICATION AND JUSTIFICATION

Abstract.The article is devoted to the identification and justification of the principles of judicial
power sustainability under conditions of full-scale armed aggression and post-war recovery. The
relevance of the study is determined by the unprecedented challenges faced by the Ukrainian judicial
system after February 24, 2022: the destruction of judicial infrastructure, mass relocation of courts,
the staffing crisis, and the deformation of the regulatory field by emergency measures of martial law.
Over 72 court buildings suffered physical damage, and the jurisdiction of 132 courts was transferred
to other courts, raising fundamental questions about the judicial system's capacity to fulfill its
constitutional functions. The purpose of the study is to formulate a system of principles that define the
ontological core of judicial power — its ability to remain functional and lawful even under radical
changes in external conditions. The research methodology is based on a combination of dialectical,
comparative legal, and system-structural methods, as well as an analysis of normative acts, judicial
practice, and international standards, including recommendations of the Venice Commission, ECtHR
case law, and EU documents. As a result of the research, five principles of judicial power
sustainability have been identified: the inviolability of legal protection, procedural flexibility without
loss of quality, moral and ethical foundation with a patriotic dimension, accountability to society and



international standards, and institutional resilience with readiness for reform. It has been proven that
these principles form a coherent matrix in which the classical foundations of independence and
impartiality are supplemented by the requirements of adaptability, moral legitimacy, and
synchronization with international standards. The conclusion is drawn that the proposed matrix serves
as an effective tool for evaluating any reform decisions from the perspective of their compliance with
the fundamental principles of judicial sustainability and can be applied in both academic and practical
contexts.

Key words:judicial power; sustainability; principles; martial law; judicial reform; judicial
independence; legal protection; transitional justice; institutional resilience; procedural flexibility.

BCTYII

IToBHOMacIiTabHa 30poiiHa arpecis Pociiicbkkoi @epepariii TpoTH YKpaiHu, po3rodara 24
motoro 2022 poky, rocTaBu/a mnepe;j] CyI0BOIO BJIaZIOF0 BUK/IWUKH, 0 SIKUX )KOAHA KOHCTUTYLiHA
JemMokpariss €ppornu He Oysia roToBa 3 uaciB [Ipyroi cBiToBoi BiviHM. [ToHan 72 cymoBi Oyziemi
3a3Ha/M (hi3UUHUX TIOLIKO/PKEeHb, FOPUCIYKIIiIO 132 cyaiB Oy/o nepefaHo iHIIMM Cy/1aM, a KiJIbKiCTb
HOBHX TIO30BiB y Ziesskux perioHax Briana Ha 80-90 % [1]. [TepeMilijeHHs1 Miclie3HaxoKeHHsT 171
Cy[y, TOCTpa KaJ[poBa KpH3a Ta CUCTeMHi Tiepe0oi B e/IeKTpOIoCTauaHHi, 1110 TlapastizyBaar poboTy
e/IeKTPOHHUX CHUCTeM CYJJOUMHCTBa [2], — yce 1je CTBOPW/IO CUTyallil0, B sIKili caMe TOHSTTS
«CTasIoCTi» CyZoBoi Biagu Habyno He abCTPaKTHO-TEOPETUYHOTO, a TPAaHWUYHO IMPAKTUUHOTO
3HaueHHS. BUHUWK/Ia ToTpeba y mepeoCcMHCI/IeHHI TOTO, 1[0 caMe YTPUMYE Cy/ sK iHCTUTYLIifO Bif
po3rajy B yMOBax, KoM voro ¢i3uyHa iHdpacTpyKTypa 3HMIIeHa, KaZ[pOBUM CK/aZi CKOPOUeHHUH, a
HOpMaTHBHe 1oJjie fe)opMOBaHe HaA3BMYaHUMU 3axojaMH. BiJmoBiib Ha 1je MUTaHHS JIEKUTh Y
TIOL[MHI igeHTH(iKallii TUX MPUHLMUIIB, sKi BU3HA4YalOTh OHTOJIOTiUHE SiAPO CYJOBOI Biaaud — ii
3[IaTHICTh 3a/IMIIATUCA COOOI0 HaBiTH TO/i, KOJM 30BHIllIHi YMOBU (PYHKI[IOHyBaHHS paZiMKaJbHO
3MIHWINCS.

[ToHATTS CTa/MoOCTi Cy[oBOI B/Iagu Tiepeg0auvae €AHICTb [ABOX Hauvaa: HE3MiHHOTO spa
(byHgameHnTabHi 3acaZivi He3a/IEXXHOCTI, 6€3CTOPOHHOCTI, JOCTYITHOCTI ITPABOCY/A/Is1) Ta aZlalITUBHOI
niepudepii (rpouecyanbHi (opmu, opraHisaliiiiiHi Mozesi, TeXHOJOTiuHi pillleHHs1). L miasekTvka
HaOyBa€e 0cobO/TMBOT TOCTPOTH Y BOEHHHUM Yac, KOJIM MekKa MiXK siZIpoM i rmeprdepiero cTae pyxoMoro, a
CTIOKyCa TOXKePTBYBaTH TepIIMM 3apaju 30epeXeHHs APyroro — peagbHOI 3arpo30r. 3akoH
Ykpainu «IIpo 3abe3mneueHHs cTasoro GyHKI[iOHYBaHHS Cy/IOBOI B/IaJJi B YMOBaX BOEHHOTO CTaHY»
Big 15 Gepesns 2022 p. Ne 2128-IX 3arpoBaiiB MeXaHi3MH 3MiHM TepUTOpianbHOI MiACyAHOCTI,
CTIPOLL[eHHsI TIpOLielyp BUK/IMKY Ta TPOBe/leHHs JUCTaHLIMHUX 3acifiaHb [3], ofHak Li 3axoau
TOPOJWINA HOBI TMpOLeCya/bHI MPOraJlMHA — HEBU3HAUYEHICTh CTAaTyCy pillleHb, YXBaJIeHUX Mif, yac
riepe0OiB 3B'A3Ky, NMATaHHS aBTeHTU(iKaI[il yUaCHUKIB BifleOKOH(epeHI[ili, 00Me)KeHHi AOCTYIT [0
noka30Boi 6a3u [4]. ToOTo azariTalisi TiporjecyaabHOI repudepii, He MiAKpiryieHa yCBigOM/IEHHSIM
Me)K [OIyCTUMOT0, PU3HKYE TIiZIipBaTH camMe SiIp0, 3apajiyi IKOr'0 BOHA 3/1iiCHIOEThCSI.

Lle cniocTepe>xeHHs Aa€ MiJicTaBuy st pOPMYJIHOBaHHs OifblIl 3arajibHOI Te3U: CTaliCTh CyJ0BOI
B/JIa/IM He TOTOXKHA ii He3MIHHOCTI, ajie BOAHOYAC He 3BOAMTHLCS /10 THYUYKOCTi. BoHa mepeznbauae
3[JaTHICTh CUCTEMHU JI0 CaMOpery/isitiii 6e3 BTpaT CyTHiCHUX XapaKTepUCTHK [5]. TIpakTiKa BOEHHOTO
yacy miATBep[yKye L0 Te3y Ha eMITipUYHOMY PiBHi: CyAJi 3aCTOCOBYBa/JIM CTpaTeritd TBOPUYOTO
K0M6iHyBaHHﬂ HODM HalliOHa/JIbHOTO TipaBa, MNpakTuku €ECIIJI i monoxxeHb Mi)KHapo,quro
ryMaHiTapHOro 1paBa /i/isi 3allOBHEHHs] HOPMaTUBHUX JIaKyH [6]. Cam ¢akT Takoi camopery/isuii
CBiIUMTb TIPO HAsIBHICTh TJIMOMHHOTO lHCTI/ITyL[lI/IHOFO Pecypcy — «IpHHLIMIIB CTanoCTi» — SKUU
JI03BOJISIE Cy[y (DYHKLIIOHYBAaTH HaBiTh 3a Bi/[CyTHOCTI 3BUYHMUX 30BHIIIHIX OMOp. 3aBAaHHS LIbOTO
JOCJTi/DKeHHSI TIONSTa€ B TOMY, 100 ifeHTHdIKyBaTH 1i TPUHIWIK, BUBECTH iX i3 TIJIOI[UHU
IHTYITUBHOI CyJJiBCbKOI MPaKTUKWA Yy TUIOLIMHY [JOKTPUHAJbHOTO OCMUCJIEHHS i HOPMaTHMBHOTO
3aKpirJieHHs.

BUKJ/IAJL OCHOBHOI'O MATEPIAJTIY

[Tepuim cepep, ifeHTU(iIKOBaHMX TIPUHLIMIIIB € HEBiJCTYIMHICTh MPAaBOBOTO 3aXUCTY
TI0JIOXKEeHHsI, sIke O3HAua€, 1[0 CyZoBa Biazia 30epirae 6e3yMoBHY fit0 (yHZAMEHTa/JIbLHUX TpaB i
cB0OO/] HaBiTh B €KCTpeMarbHUX 00CTaBMHAX, a Oyb-sKi THMYacoBi 0OMeXeHHs1 He TI030aB/IsIOTh
0co0y MOKITMBOCTI 3BepHYTHUCS 10 cyAy. OOIpyHTOBaHICTh [IbOTO TIPUHLIMIY IMiATBEPKYETHCS He
JIMILIe JOKTPHUHAJIBHUMU apryMeHTaMU — 30Kpema, Te3010 IPO Te, 1[0 IPaBo Ha CIIpaBe/lJIuBUAN Cy[| €
HeBi'eMHUM i HeoOXimHUM g7 30epexkeHHs edeKTHBHOCTI Moy Baaau [7], a Takox
METOZI0/IOTi€0 BU3HAUEHHS MiHiMa/IbHUX TapaHTil CIIpaBe/[/IMBOTO Cy/ly B 30pOMHOMY KOH(TIKTI SIK
HOPMH 3BHMYAE€BOT0 Mi>KHAapOJHOTO TIPaBa, Bif| SIKOI BiAcTyn HempurtycTumuii [8], — a 1 mpakTHUKOIO
camol Ykpainu. Y mortomy 2022 poky Ykpaina nosigomuia Pasy €sponu mpo BifiCTyIl BiJ HU3KU



KOHBEHL[II/IHI/IX 3000B's13aHb, BKIOUatouu ct. 6 €KIIJI (rpaBo Ha cripaBeTMBHi cy,/:[) Boanouac
NIpaBOBUM aHami3 L€l fgeporauil 3acBifjuMB, IL[[0 BOHAa Ma€ TAYMAauUTUCS 3BY)XEHO U He MOXKe
CJIyTyBaTH MiJICTaBOIO AJis1 PAKTUYHOTO MPU3YNUHEHHs cyoBoro 3axucTy [9]. Cama jorika Lporo
oOMe)XXeHHsI — HaBiTh TIOBHOMacITabHa BiliHa He BWIIPABJOBYE TIOBHOTO YCYHEHHs JOCTYMY [0
NpaBOCyAJs — MiJTBEP)KY€E OHTOJIOTIUHMMI CTATyC CYZOBOIO 3aXMCTY: BiH CTAHOBUTH Te He3MiHHe
sapo, 6e3 sKoro /lePKaBHICTh BTpavae MPaBOBUM 3MiCT.

SIKIIO MepIIni TIPUHLIMIT CTOCYETCs MeX TOrO, UMM Cy/| He MOXKe MOCTYIUTHUCS, TO APYTHii —
npolecyanbHa THyYKiCTb 0e3 BTpaTH SKOCTi — BU3HAYA€E npocTip gomycruMoi ajanTanii. Mgerscs
TpO 37]aTHICTh Cy/J0BOI CUCTEMU Mo,qHQ)leBaTI/I TripoLiecya’sbHi cbopMI/I (AMCTaHLiHHe CyJOUNHCTBO,
eneKTpOHHI/II/I ,qoxyMeHToo61r 3MiHa TepuTOpia/bHOI MifCyJHOCTI) i3 30epe)KeHHsIM 3MiCTOBHHUX
rapaHTiii 3MarajbHOCTi, TyO/iUHOCTI Ta MOTHMBOBAHOCTi pilleHb. [IpakTHKa BOEHHOTO Yacy
NpO/IeMOHCTPYBaia, 10 LudpoBisalis — migcucrema «EnekTpoHHuit cyg», €ECITC,
BiZIeOKOH(epEHII3B'I30K, €/IeKTPOHHI TMOBICTKM uepe3 3acTOCyHOK «[lis» — 3abe3meunsa
Oe3rnepepBHICTb PO3T/IsSiAy CHpaB HaBiTh y perioHax 3 TOMIKOKeHOw iHpacTpykryporo [10].
BopHouac Oy/b-sIKi BifICTYIH Bifi CTaHJapTHUX TPOLIEAYP ITiJ] yaC HaZ3BUYAWHOrO CTaHy MOBUHHI
OyTH mpornopiiiHUMK, 0OMeXXeHUMH B Yaci Ta MiJyiaraTty cyioBoMy KoHTposto [11]. I1e o3Hauag, 1110
rpoljecyajbHa THYYKiCTh (PYHKIIOHyEe He SIK CaMOCTiliHa I[iHHiCTh, a SIK TIOXi/{Ha BiJl MepIIoro
MIPUHLMITY: BOHA BUIpaB/aHa PiBHO HACTi/NIbKY, HACKi/IbKY 3abe3meuye HeBifCTYIHICTh MPaBOBOTO
3aXMCTy 3a 3MiHEeHHUX 00CTaBUH, i BTpaua€ JIeriTUMHICTb, KOJIM TIEPETBOPIOETHCS Ha TIPUKPUTTS JIIsT
3HWKeHHs SIKOCTI IIPaBOCY L.

Tpetili npuHLMN — MOpa/ibHO-eTHYHa Oropa Ta HaniOTI/IqHI/II‘/’I BUMIp — BUXOJUTb 3a Mexi
cpopManLHo ~FOPHM/JUYHOI TIOIMHY i CTOCY€ETHCS CUMBOJIIUHOI Ta LIIHHICHOI ¢byHKuii cyny. B yMoBax
BiliHM CyZ HaOyBa€ /I0/JaTKOBOTO 3HAU€HHs: BiH CTa€ He JMile apOiTPOM KOHKPETHHX CIIOpiB, a i
MiATBep/yKEHHsIM TOTO, 1110 Jlep)kaBa MPOJOBXKYE (YHKL[iOHyBaTH sIK rpaBoBa. [lepiii BUPOKU
YKpalHCBKUX CYZiB 3@ BOEHHI 3/I0UMHY CTaly He JIMIlle iHCTPYMEHTOM BiJTIOBi/la/IbHOCTI, a I aKTOM
yTBepKeHHs cyBepeHiTeTy [12]. Lle MipKyBaHHSI MO)Ke BWJATHCS HAJMIpHO eMOLIMHUM JJisi
HAayKOBOTO TEeKCTy, TpOTe HOro 06rpyHTOBaHiCTb TMiJATBEP/PKYETHCS TIOPIBHAMLHUM aHAJi30M: y
nepiofy 3arpo3 eMOKPAaTHYHOMY JIaZly came Ti IHCTUTYLi, sKi 30epiranu KOHCTUTYLIiHHY CTiHKiCTb
uepe3 MOC/IiJ0BHe JOTPYMAaHHsA BePXOBEHCTBA IpaBa Ta no0y/I0By a/bsiHCIB i3 Ha/iHALliOHA/TbHAMU
IHCTUTYLIiSIMK, 3MIL[HIOBa/A [JeMOKpPaTUYHY CTiMKiCTb 3HauHO eeKTHBHillle 3a THX, XTO HIIOB Ha
TIOCTYTIKM BHWKOHaBUik Biazi [13]. ToOTo MopanbHO-eTMUHA Oropa He € «JOJAaTKOM» [0
He3a/Ie)KHOCTI — BOHa € ii BHYTpILIHIM 3MiCTOM: CyAJs, SIKMM YCBiJOMJIIOE CBOKO MiCit0 SK
Jep>KaBOTBOPUY, MpUiiMae Oi/TbII BUBayKeHi 1 MPUHIUIIOBI pillleHHs, HiXK TOM, XTO 6aunTh cebe Juiiie
TeXHIYHUM BHUKOHABL|EM IIPOLieCyaIlbHUX ITPUITHCIB.

UeTBepTUil NPUHLIUI — BiJJTIOBiJa/IbHICTh TIepeJ; CYCIiIbCTBOM i Mi>)KHAapOJJHUMU CTaHJjapTaMH
— TMIO€JHY€ BHYTPILIHIO IMiJA3BITHICTb CyAy Ilepej TIpoMaJsHamMM Ta 30BHIILIHIO — Ilepef
MiXKHapOAHUMU iHCTUTYLisAMU. Lle «mo/BiliHe oOpam/ieHHS» CTBOPIOE CHUCTEMY CTPHMYBaHb, siKa
3axMIa€e CyJ| Bifi ABOX TMPOTH/IEKHUX 3arpo3: i3ossuil (KoM Cyj, 3aMHUKaeTbesi Y GopMarbHOMY
JOTPUMaHHI MpoLeyp, irHOPYyHOUM CyCIHi/IbHI OUiKyBaHHsI) Ta MOMYy/i3My (KOIM CyJ MifJIaliTOBYE
pillleHHs1 i/l HaCTPOl HaTOBMY). AHaJiTUYHA JONOBiAL EBporelcbkoi KoMicii (2023) ouiHuia cTaH
CY/IOBOI CHCTeMH YKpaiHHW, HaroJOCHBIIM Ha HeoOximHocTi 3aBepieHHs mnepesanycky BKKC Ta
1oJj0/1aHHs KaZipoBoro fediuuty [14]. Pimmenns €sporneticbkoi pagu Bif 14 rpyass 2023 poky npo
BiJIKDUTTS [1I€PEroBOPHOIO MpoLiecy 1040 BCTyNny YKpainu 10 €C CTBOPUIIO [[0aTKOBHH 30BHIIIHIN
CTUMY/I, TIPOTe BiH IpALtOE JIMILIe 3@ YMOBH, 1[0 BHYTPIlIHA MOTHUBALifl 0 3MiH Mepe/lye 30BHILLHIN
BUMO3i, a He HiAMiHHGTLCH Her0. Hepexi/:[He MpaBoOCy sl B YKpaiHi pO3ropTaeThbCs O/JHOYACHO Ha
KilIbKOX PIBHSIX — BHYTpILIHI KpUMiHa/BHI IpoBakeHHs, opAepu MKC, 36upaHHA [j0Ka3iB MicissMu
OOH, OBCE Ta €C [15] — i 3maTHiCcTb Ha]_[lOHaJIbHI/IX cy,qlB 3a6e3nqu/ITI/I He suiiie edeKTHBHE
BHYTPIILIHE NTPAaBOCY//isl, @ i Hajle)kKHe BUKOHAHHS pillieHb Mi>KHApOJHUX opraHiB [16] € mpakTHyHUM
BUMIpOM 1[bOT0 MpUHLMIY. [JoBipa CycHinbCcTBa 0 CYZOBUX iHCTUTYLIH € K/IHOUOBHUM (haKTOpOM
edeKTUBHOCTI Oy/b-IKUX MexaHi3MiB BifmoBizambHOCTI [17], a OCHOBHiI CTOBMM TiepexiZiHOTO
NpaBOCYy[As — TMpaBja, IIpaBOCyAJs, perapanil Ta rapaHTii HelOBTOpDeHHSI — YTBOPIOIOTb
B3aEMOIIOB'SI3aHy CHCTEMY, B sIKil C1a0OKiCTh Oy/b-sIKOTO KOMITOHEHTa ITiJJpUBa€ IiJTIiCHICTb yCiel
KOHCTpPYKLi [18].

Haperri, n'atuéi npuHLMI — iHCTUTYLiMHA CTiMKiCTb i TOTOBHICTH [0 pedoOpMyBaHHS —
BizoOparkae 30aTHICT CyJO0BOI CHCTeMM BHUTPMMYBATH 30BHIIIHI TIOTPSCIHHS, 36epiratoun
(byHKLiOHa/MBHICTD, i BOZJHOYAC iHil{ifoBaTH CTPYKTYpHi 3MiHH. «Cy/0Ba CTiHKiCTb» (judicial
resilience) y cydacHiii niTepaTypi BU3Haua€eThCsl uepe3 Mpr3My CaMOBPsilyBaHHsI CYZI0BOI CUCTeMH, il
3[JATHOCTI TIPOTHUCTOSITA 30BHIIIHBOMY THCKY Ta 30epiraTé He3a/e)XKHICTb HaBiTh Yy MepexiJHUX
cycninberBax [19]. CTiMKicTb € MpoAyKTOM 1BOX (paKTOPiB: iHCTUTYLIHOTO KapKacy, 1110 3arnobirae
«T1aKyBaHHIO» CyZly TOJITUYHUMM TpU3HAUYeHL|IMU, Ta CTparerii «CejeKTUBHOIO CYZ0BOrO



AKTHBI3My», 1110 TABUIY€ CYCITi/IbHY JIETITUMHICTB Cy/y [20]. Jnst YKpainu iHCTUTY1LIiiHA CTiHKiCTh
Mae€ 1 CyTOo MPaKTUYHUI BuMIp: 3aKkoH Ne 2128-1X 3abe3neunB TIPaBOBY OCHOBY J/Isl TIepeMillleHHs]
CyZiB i pe3epBHMX MeXaHi3MiB (yHKLiOHyBaHHS [3], mpoTe 1UX 3ax0/iB BUSIBUIOCS HEJJOCTaTHbO —
CyAd B TIPUPPOHTOBUX perioHax TpalloBali B YyMOBAaxX TOCTiHHMX 0OCTpiniB, TmepeboiB
e/IeKTPOMNOCTauaHHs Ta BiAmauBy KazpiB [21]. BukopucraHHs HafHalliOHa/JbHUX CYZOBUX Mepex
(€C1'IJ'I Cyp €C) sik iHCTpyMeHTYy 3MILIHEHHs He3a/Ie)KHOCTi HallioHA/bHUX CY/iB [22] cTBOpPIOE
30BHIILHIO «PaMKy CTPUMYBAHHs», aHa/IOTiuHy Tii, sKy [/1s yKpaiHCBKOI Cy/I0BOI B/laJii BUKOHY€E
Benerjiancbka KoMmicisl.

OBI'OBOPEHHSA 1 PEKOMEH/JIAIIIL

BopHouac CTiliKicTb He TOTOXXHa KOHCepBaTW3My. ['OTOBHiCTb J0 pedopMyBaHHSI €
HeBi/l'€eMHOI0 CK/1aZIOBOIO IT'AITOT'0 MPUHLIMITY: [TOBOEHHE BiIHOBJ/IEHHS BiJJKPHMBA€ BiIKHO MOXXK/TUBOCTEMN
JJI1  BIIPOBA/DKEHHSI TIepeTBOPEHb, sIKi B MHUDHHM dYac OJiOKyBasmMcsi OFHODOKPAaTUUHHUMU Ta
MOMITUUHUMU COpoTHMBaMU. [IOpiBHS/IBHUM [1OCBiJl CBilUWMTB, IO BiZHOB/IOBa/bHE TIPABOCY/s
(restorative justice) y TmoegHaHHI 3 peTpUOYTHBHUMM MeXaHi3MaMH CIIpPUSiE TIPUMHPEHHIO
edeKTHBHIIlle, Hi’)K KOXKeH i3 1Ux miaxoniB okpemo [23]. [ns YkpaiHu 1je 03Hauae, [0 Cy/J0Ba
pedopma roBOEHHOT0 Tepio/ly Mae BpaXOBYBAaTH He Jiviile OTpeby MoKapaHHsS BUHHUX, a 1 3aB/laHHs
peiHTerpaifii /1e0KyrOBaHWX TepUTOpil, BiAHOBIEeHHS MaWHOBUX mMpaB Ta (OpMyBaHHS HOBOI
NpaBOBOI Ky/IbTYpH — TOOTO BOHa Mae OyTH He BiJJHOB/JIEHHSM [JOBOEHHOTO CTaHy, a SIKICHUM
1epexo/i0M Ha HOBMM piBeHb IHCTUTYLIIMHO]I 3pi/IOCTI.

3amnporioHoBaHa CHUCTeMa II'STHM TIPUHLUIIB — HEeBIJCTYIHICTb TIPaBOBOrO  3aXHUCTY,
npoliecyajibHa THYUKiCTb 0e3 BTpaTH SIKOCTi, MOpalbHO-eTHUHA OTOpa, BiANOBifanbHICTH Tiepef
CYyCHi/JIbCTBOM 1 Mi>)KHapOJAHUMM CTaHZApTaMH, IHCTUTYL|ilHA CTiMKICTh i TOTOBHICTb [0
pedopMyBaHHSI — YTBOPIOE «HOBY MAaTPHIIFO» CTaJIOCTi, B SIKili K/IaCUYHi 3aca/ii He3a/ieXKHOCTi Ta
0e3CTOPOHHOCTI  /IOTIOBHIOIOTBCS BUMOTAaMM  aflalTMBHOCTI, MOpa/JbHOI  JIETITUMHOCTI  Ta
CUMHXPOHi3aLlil 3 MbKHapOJAHUMHU CTaHAapTaMuy. LIg MaTpulig He € 3aMKHEHOI0 KOHCTPYKLIIEH0 — BOHA
BiJIKpUTAa /I/I1 KOHKpeTH3aLlil Ta iHCTpyMeHTa/IbHOr 0 HarloBHeHHs!. [IpoTe 11 LIiHHICTE I10/1Ta€ y TOMY,
1110 BOHA JIa€ 3MOTY OljiHIOBaTU Oy/ib-sike pepopmMaTopchKe pillleHHs 3 MOo3ullii Moro BiAmoBigHOCTI
(dbyHamMeHTaNbHUM 3acaZlaM CyZOBOi CTajoCTi: SIKILO pillleHHs1 3MILHIOE $/Ip0, He pPYHHYIOUM
neprdepito, — BOHO € KOHCTPYKTMBHHM; SIKIIIO X BOHO >KEPTBYE SiIPOM 3apajii CUTYaTUBHOI
3DYyYHOCTI — BOHO € 3arpo3ot0. [IopiBHAHHS 3arpONOHOBAHOI MaTpuli 3 ICHYHOUUMU
AOKTPUHANEHUMH Mi/IX0aMH 3aCBifjuye, 110 OinbIIiCTD 3 HUX aKIeHTy€ yBary Ha OKpeMHX acreKkTax
— He3a/Ie)XHOCTi, JOCTYITHOCTi, e()eKTUBHOCTI — TOJi SIK aBTOPCHKUH MifXiz 00'emHye i BUMIpH y
CUCTEMHY I[i/IiCHiCTB, 10 0COO/IMBO aKTyalbHO B YMOBAX BOEHHOT'O Ta TIOBOEHHOTO TIEPiO/IiB.

OBI'OBOPEHHSA I PEKOMEH/JAIIII

Pe3ynbTatv mpoBefieHOr0 AOCTIKEHHST [O3BOJISIOTH C(HOPMY/IOBAaTM HU3KY MPAKTUYHUX
peKoMeH/IaLlili 00 BJOCKOHa/IeHHS TIPaBOBOT'O Pery/It0BaHHS JOCTiPKyBaHOiI MpoOieMaTUKH, sIKi
MO>KYTh OyTH BUKOPHCTaHi y 3aKOHOTBOPYiii Ta MPaB03aCTOCOBHIM isiTbHOCTI.

BHMCHOBKHA

3a pesysbTaTaMU TPOBEAEHOr0 AOC/i/PKeHHSI ileHTU(IKOBaHO M'ATh TPUHLIUIIB CTaJ0CTi
Cy[ZI0OBOI BJIaJiyi, I1J0 CTAHOBJIATH ii OHTOJIOTIYHE AP0 B yMOBaX BiMHU Ta MTOBOEHHOIO Bi/JHOB/IEHHS.
[TpuHLIMT HEeBi/CTYITHOCTI MPAaBOBOT'0 3aXUCTY BU3HAUa€e abCOIOTHY MeXKY, 3a Ky Jiep>KaBa He MOxKe
BiZICTYITUTH HaBiTb B eKCTpeMa/ibHUX oOcTaBrHaX. [IpuHLIMM TpoLiecyanbHOI THYUKOCTi 6e3 BTpaTh
SKOCTi OKDECJIIOE TIPOCTIp [OMyCTUMOI azanTariii mpoiiecyaabHUX (OpM 3a YMOBH 30eperKeHHS
3MICTOBHUX rapaHTi} CrpaBeyInBOro CyJ0UMHCTBA. [IpHHIMI MOpa/IbHO-eTUYHOI OIOPY PO3KpHBaEe
CUMBOJIIYHY Ta LiiHHICHY GYHKLil0 CyAy §K iHCTUTYLl, 110 MiATBepZyKye MpaBOBUM XapakTep
JepkaBHOCTI. IIpuHUMI BIAIOBiZA/NBHOCTI mepes CyCHiJIbCTBOM i MIDKHapOJAHUMHU CTaHAapTamu
CTBOPIOE CUCTeMY IOJBIMHUX CTPUMYBaHb, 1[0 3aXUILA€ CyZ Bif i30sAuii Ta nomymnismy. IlpuHnmn
iHCTUTYLiMHOT CTiWKOCTI ¥ TOTOBHOCTI [0 pedoOpMyBaHHsS TOEAHYE 3AATHICTb BUTPHUMYBaTH
30BHIIIIHI IOTPACIHHA 31 CIIPOMOXKHICTIO IHILIIFOBATU AKICHI CTPYKTYPHI 3MIHU.

[TepcrieKTHUBY TOAAMBIINX [AOCTI/PKEHb TO/ATal0Th y po3po0ili KOHKPEeTHUX MeXaHi3MiB
HOPMAaTHBHOTO 3aKpilyieHHs1 ijleHTU(IiKOBaHUX TIPUHLIMIIB, IX orepaijioHanisalii y BUIJIsSAi
iHAMKATOPIB OLIHKU Cy/10BUX pepopM, a TaKOX y MOPIiBHS/ILHOMY aHasli3i 0CBifly iHIIMX /1ep>KaB,
1110 TIepeXKrUBa 30poiiHI KOHGTIKTH, 3 MeTOr0 BepHudiKallii Ta yTOUHEHHS 3aIPOIIOHOBAHOI MATPHILIi
CTaJIOCTI.

CIIMCOK BUKOPUCTAHUX JKEPEJI



1. Meyer W. D. Under Assault: A Status Report on the Ukrainian Justice System in Wartime.
Stockholm ILAC, 2022. URL:
https://ilac. se/assets/resources/llac _ukraine_assesment_july_2022.pdf.

2. Adamska-Gallant A., Brych Ya., Senatorova O., Sribniak O Stetsyk N. Analytical Report on
the Functioning of the Judicial System of Ukraine in Conditions of Full-Scale War and Martial Law.
Kyiv : EU Project Pravo-Justice, 2023. 56 p- URL:
https://www.pravojustice.eu/storage/app/uploads/public/658/2cb/82b/
6582cb82b2505437243322.pdf.

3. Jlazap Y. 3xilicHeHHs TIpaBOCY1Js1 B ymMoBax BiiHU. FOpuanunuii BicHuk. 2023. Bum. 1. DOI:
10.32782/yuv.v1.2023.9.

4. CmokoBuu M. 1. 3pilicHeHHs TpPaBOCY /sl B yMOBaX BOEHHOI'O CTaHy: /0 MTUTaHHS 3aKOHO/JaBUMX
3MiH. HaykoBuii BiCHUK Y>KropoJChbKOro HallioHaJbHOro yHiBepcuTeTy. Cepis: [1paBo. 2022. Bur.
70. C. 450—455. DOI: 10.24144/2307-3322.2022.70.72.

5. Bynkar M. C. TeopeTHKO-TIpPaBOBi 3acaii CyJOBOI BaiU: CydyaCHUM KOHLIENT : aBTOped.
IvC. ... A-pa topuf. Hayk : 12.00.01. KuiB : In-T gepxaBu i npaBa iM. B. M. Kopeupkoro HAH
Ykpainy, 2019. 40 c.

6. Blazhivska N., Kovalchuk S. Ensuring the Right to a Fair Trial in Ukraine During Martial
Law. Access to Justice in Eastern Europe. 2023. Vol. 6, No. 2. DOI: 10.33327/AJEE-18-6.2-
n000210.

7. Olivier C. Revisiting General Comment No. 29 of the United Nations Human Rights
Committee: About Fair Trial Rights and Derogations in Times of Public Emergency. Leiden Journal
of International Law. 2004. Vol. 17, Iss. 2. P. 405—419. DOI: 10.1017/S0922156504001992.

8. Schmid E. The Right to a Fair Trial in Times of Terrorism: A Method to Identify the Non-
Derogable Aspects of Article 14 of the ICCPR. Goéttingen Journal of International Law. 2009. Vol. 1,
No. 1. P. 29-44. URL: https://ssrn.com/abstract=1345809.

9. Apostol L. Legal Analysis of the Derogation Made by Ukraine under Article 15 of the
European Convention of Human Rights and Article 4 of the ICCPR. Strasbourg : Council of Europe,
2022. URL: https://rm.coe.int/legal-analysis-of-the-derogation-made-by-ukraine-under-article-15-
of-t/1680aa8e2c.

10. Sereda O., Mamnitskyi V., Kornieva P., Cherevatenko I. New Steps of Digitalisation of
Civil Justice in Ukraine. Access to Justice in Eastern Europe (AJEE). 2024. Vol. 7, No. 1. DOI:
10.33327/AJEE-18-7.1-n000118.

11. Venice Commission. Rule of Law Checklist : CDL-AD(2016)007. Strasbourg : Council of
Europe, 2016. URL: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2016)007-e.

12. Marchuk I. Domestic Accountability Efforts in Response to the Russia—Ukraine War.
Journal of International Criminal Justice. 2022. Vol. 20, Iss. 4. P. 787-803. DOI:
10.1093/jicj/mgac051.

13. Ginsburg T., Huq A. Z. How to Save a Constitutional Democracy. Chicago : University of
Chicago Press, 2018. 296 p.

14. European Commission. Commission Staff Working Document: Ukraine 2023 Report :
SWD(2023) 699 final. Brussels, 2023. URL:
https://neighbourhood-enlargement.ec.europa.eu/ukraine-report-2023_en.

15. Mihr A. Transitional Justice in Ukraine. Polarization, Shifting Borders and Liquid
Governance / ed. by A. Mihr. Cham : Springer, 2023. P. 409—427. DOI: 10.1007/978-3-031-44584—
2_25.

16. Stromseth J. E. Justice on the Ground: Can International Criminal Courts Strengthen
Domestic Rule of Law in Post-Conflict Societies? Hague Journal on the Rule of Law. 2009. Vol. 1,
Iss. 1. P. 87-97. DOI: 10.1017/S1876404509000876.

17. Bithlmann M., Kunz R. Confidence in the Judiciary: Comparing the Independence and
Legitimacy of Judicial Systems. West European Politics. 2011. Vol. 34, Iss. 2. P. 317-345. DOLI:
10.1080/01402382.2011.546576.

18. United Nations. Guidance Note of the Secretary-General: United Nations Approach to
Transitional Justice. New York : UN, 2010. 12 p.

19. Kosar D. Perils of Judicial Self-Government in Transitional Societies. Cambridge : Cambridge
University Press, 2016. 412 p. DOI: 10.1017/CB0O9781316480830.
20. Petrov J., Sipulova K., Smekal H., Vyhnanek L. Through Selective Activism towards

Greater Resilience: The Czech Constitutional Court's Interventions into High Politics in the Age of
Populism. The International Journal of Human Rights. 2022. DOI: 10.1080/13642987.2021.2003337.



21. The Ukrainian Judicial System in a Time of Armed Conflict : briefing paper. Geneva :
International Commission of Jurists (ICJ), 2022. URL: https://www.icj.org/ukraine-the-judiciary-
should-be-strengthened-and-supported-during-and-following-the-war/.

22. Voeten E. International Judicial Independence. The Oxford Handbook of International

Adjudication / ed. by C. P. R. Romano, K. J. Alter, Y. Shany. Oxford : Oxford University Press,
2014. P. 421-444. DOI: 10.1093/1aw/9780199660681.003.0019.

23. Clark J. N. The Three Rs: Retributive Justice, Restorative Justice, and Reconciliation.
Contemporary Justice Review. 2008. Vol. 11, Iss. 4. P. 331-350. DOI: 10.1080/10282580802482603.

REFERENCES

1. Meyer, W. D. (2022). Under Assault: A Status Report on the Ukrainian Justice System in
Wartime. ILAC. https://ilac.se/assets/resources/ilac_ukraine_assesment_july_2022.pdf

2. Adamska-Gallant, A., Brych, Ya., Senatorova, O., Sribniak, O., & Stetsyk, N. (2023).
Analytical Report on the Functioning of the Judicial System of Ukraine in Conditions of Full-Scale
War and Martial Law. EU Project Pravo-Justice.
https://www.pravojustice.eu/storage/app/uploads/public/658/2cb/82b/
6582cb82b2505437243322.pdf

3. Lazar, U. (2023). Zdiisnennia pravosuddia v umovakh viiny [Administration of justice in
wartime]. Yurydychnyi visnyk, (1). https://doi.org/10.32782/yuv.v1.2023.9

4. Smokovych, M. L. (2022). Zdiisnennia pravosuddia v umovakh voiennoho stanu: do pytannia
zakonodavchykh zmin [Administration of justice under martial law: on the issue of legislative
changes]. Naukovyi visnyk Uzhhorodskoho natsionalnoho universytetu. Seriia: Pravo, (70), 450-455.
https://doi.org/10.24144/2307-3322.2022.70.72

5. Bulkat, M. S. (2019). Teoretyko-pravovi zasady sudovoi vlady: suchasnyi kontsept [Theoretical
and legal foundations of judicial power: a modern concept] (Doctoral dissertation abstract). V. M.
Koretsky Institute of State and Law of NAS of Ukraine.

6. Blazhivska, N., & Kovalchuk, S. (2023). Ensuring the Right to a Fair Trial in Ukraine During
Martial Law. Access to Justice in Eastern Europe, 6(2). https://doi.org/10.33327/AJEE-18-6.2-
n000210

7. Olivier, C. (2004). Revisiting General Comment No. 29 of the United Nations Human Rights
Committee: About Fair Trial Rights and Derogations in Times of Public Emergency. Leiden Journal
of International Law, 17(2), 405-419. https://doi.org/10.1017/S0922156504001992

8. Schmid, E. (2009). The Right to a Fair Trial in Times of Terrorism: A Method to Identify the
Non-Derogable Aspects of Article 14 of the ICCPR. Gottingen Journal of International Law, 1(1), 29-
44, https://ssrn.com/abstract=1345809

9. Apostol, L. (2022). Legal Analysis of the Derogation Made by Ukraine under Article 15 of
the European Convention of Human Rights and Article 4 of the ICCPR. Council of Europe.
https://rm.coe.int/legal-analysis-of-the-derogation-made-by-ukraine-under-article-15-of-t/
1680aa8e2c

10. Sereda, O., Mamnitskyi, V., Kornieva, P., & Cherevatenko, 1. (2024). New Steps of
Digitalisation of Civil Justice in Ukraine. Access to Justice in Eastern Europe, 7(1).
https://doi.org/10.33327/AJEE-18-7.1-n000118

11. Venice Commission. (2016). Rule of Law Checklist (CDL-AD(2016)007). Council of
Europe. https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)007-
e

12. Marchuk, 1. (2022). Domestic Accountability Efforts in Response to the Russia-Ukraine
War. Journal of International Criminal Justice, 20(4), 787-803. https://doi.org/10.1093/jicj/mqgac051

13. Ginsburg, T., & Huq, A. Z. (2018). How to Save a Constitutional Democracy. University of
Chicago Press.

14. European Commission. (2023). Commission Staff Working Document: Ukraine 2023
Report (SWD(2023) 699 final). https://neighbourhood-enlargement.ec.europa.eu/ukraine-report-
2023 _en

15. Mihr, A. (2023). Transitional Justice in Ukraine. In A. Mihr (Ed.), Polarization, Shifting
Borders and Liquid Governance (pp. 409-427). Springer. https://doi.org/10.1007/978-3-031-44584-
225

16. Stromseth, J. E. (2009). Justice on the Ground: Can International Criminal Courts
Strengthen Domestic Rule of Law in Post-Conflict Societies? Hague Journal on the Rule of Law, 1(1),
87-97. https://doi.org/10.1017/S1876404509000876



17. Biihlmann, M., & Kunz, R. (2011). Confidence in the Judiciary: Comparing the
Independence and Legitimacy of Judicial Systems. West European Politics, 34(2), 317-345.
https://doi.org/10.1080/01402382.2011.546576

18. United Nations. (2010). Guidance Note of the Secretary-General: United Nations Approach
to Transitional Justice.

19. Kosaf, D. (2016). Perils of Judicial Self-Government in Transitional Societies. Cambridge
University Press. https://doi.org/10.1017/CB09781316480830

20. Petrov, J., §ipulové, K., Smekal, H., & Vyhnanek, L. (2022). Through Selective Activism
towards Greater Resilience: The Czech Constitutional Court's Interventions into High Politics in the
Age of Populism. The International Journal of Human Rights.
https://doi.org/10.1080/13642987.2021.2003337

21. The Ukrainian Judicial System in a Time of Armed Conflict (Briefing paper). (2022).
International Commission of  Jurists. https://www.icj.org/ukraine-the-judiciary-should-be-
strengthened-and-supported-during-and-following-the-war/

22. Voeten, E. (2014). International Judicial Independence. In C. P. R. Romano, K. J. Alter, & Y.
Shany (Eds.), The Oxford Handbook of International Adjudication (pp. 421-444). Oxford
University Press. https://doi.org/10.1093/1aw/9780199660681.003.0019

23. Clark, J. N. (2008). The Three Rs: Retributive Justice, Restorative Justice, and
Reconciliation. Contemporary Justice Review, 11(4), 331-350.
https://doi.org/10.1080/10282580802482603

© Cemuuwun C. I., 2024. I]a poboma niyenzogaHa 3a Creative Commons Attribution 4.0
International License

© CC BY 4.0 | I[Ipaso ma Hayku | ISSN 2522-4549



